P ik

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION VIII

IN THE MATTER OF:

SAND CREEK
OPERABLE UNITS NO. 3 & 6§
SITE NO. 14

AdmINISHauve o,
SF FilgNumber (7,

Browning-Ferris Industries
of Colorado, Inc.

BEPA Docket No.
Burlington Northera Rallrcad Co. CERCLA VIITI-93-27

RESPONDENTS.

PROCEEDING UNDER SECTICNS 106(a) and
107 OF THE COMPREHENSIVE
ENVIRONMENTAL RESPONSE, COMPENSATION,
AND

LIABILITY ACT, AS AMENDED (42 U.s.C.
§ 9606(a) and § 9607.

i i e T I S

UNILATERAL ADMINISTRATIVE ORDER
FOR REMEDIAIL DESIGN/REMEDIAL ACTION



TABLE OF CONTENTS

I. INTRODUCTION AND JURISDICTION
II. FINDINGS OF FACT .

III. CONCLUSIONS OF LAW AND DETERMINATIONS

IV. NOTICE TO THE STATE

V.  ORDER

VI. DEFINITIONS

VII. NOTICE OF INTENT TO COMPLY .

VITI. PARTIES BOUND

IX. WORK TO BE PERFORMED

X. FAILURE TO ATTAIN PERFORMANCE STANDARDS

XI. EPA PERIODIC REVIEW . .

XIT. ADDITIONAL RESPONSE ACTIONS . . . « « « . . . .
XITI. ENDANGERMZINT AND EMERGENCY RESPONSE . . . . . .
XTIV. EPA REVIEW OF DELIVEIABLES

XV. REPORTING REQUIREMENTS

XVI. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS
XVII. COMPLIANCE WITH APPLICABLE LAWS

XVIII. REMEDIAL PROJECT MANAGER AND ENFORCEMENT SECTION CHiEF
XIX. ACCESS AND DATA/DOCUMENT AVAILABILITY .

XX. RECORD PRESERVATION

XXI. ASSURANCE OF ABILITY TO COMPLETE WORK

XXII. REIMBURSEMENT OF RESPONSE COSTS

XXTIT. UNITED STATES NOT LIABLE

XXIV. ENFORCEMENT AND RESERVATIONS .

XXV. EFFECTIVE DATE AND COMPUTATION OF TIME

XXUVI. OPBORTUNITY T0 CONFER .

1
10
11

i3

15

16

17

18

is

19

21

21

22

22

23

24

24



ATTACHMENTS
Exhibit 1.
Exnibit 2.
Exhibit 3.

Record of Decigion
Statement of Work

Schedule



I. INTRODUCTION AND JURISDICTION

1. This Order directs Respondents to perform a Remedial
Design (RD) for the remedy described in the Record of Decision
for the Sand Creek site, Operable Units (OUs) No. 3 & 6,
{hereinafter the Site) dated June 30, 1953, and to implement the
design by performing a Remedial Action (RA). Thig Order is
issued to Respondents by the United States Environmental
Protection Agency (EPA) under the authority vested in the
President of the United States by sections 106(a) and 107 of the
Comprehensive Environmental Response, Compensation, and Liability
Act of 1880, 42 U.5.C. § 9606(a), as amended (CERCLA). Thisg
authority was delegated to the Adminigtrator of EPA on January
23, 1987, by Executive Order 12,580, 52 Fed. Reg. 2,323, and was
further delegated to EPA Regional Administrators on September 13,
1987, by EPA Delegation No. 14-14-B. This authority has been
further delegated to the Director of the Hazardous Waste
Management Division, EPA Region VIII.

II. FINDINGS OF FACT

2. ‘The Site is located at 48th and Heolly in Commerce City,
Adams County, Colorado. The iandfill, which comprises CUs 3 & 6
of the Sand Creek Industrial Site, a National Priorities List
site, encompasses an area of approximately 150 acres and is
borderad on the North by East 52nd Avenue, con the South by East
48th Avenue, on the West by Dahlia Street, and on the Bast by the
intergection of the railroad right-of-way and East 48th Avenue,
approximately one-guarter mile east of Ivy Street.

Operations began at the landfill in 1967. Fill cperations
began at the South end of the landfill and proceeded North in one
layer or "lifz". Cover material was graded from on-site areas
and the waste was watered to aid compaction. The landfill
accepted both demolition and domestic refuse, which were sorted
prior to dumping. Wasteg disposed of at the Landfill included
household, indust.s-ial, institutional, commercial and agricultural
wastes, among others. Metal refuse was placed under the nearby
railrocad right-ocf-way. The landfill was cleosed in 1975 and was
revegetated.

In 1982 the United States Environmental Protection Agency
(EPA) performed an investigation at the Sand Creek Industrial
Superfund site to determine if it should be placed on the
National Priorities List !NPL). Analytical results indicated the
presence of geveral volatile organic compounds in the surface and
ground water, including 1,1 dichloroethane (1,1-DCA), 1,2
transdichloroethene (1,2 trans-DCE), 1,1,1-trichloroethane
{(1,1,1-TCA) and 1,1-dichloroethene (1,1-DCE). Inorganic
compounds that were detected at concentrations elevated above
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background levels included arsgenic, cadmium, nickel and zinc.
In December of that year, the Site was placed on the NPL.

A Remedial Investigation/Feasgibility Study {(RI/FS) was
complated in 1988 for the Sand Creek Industrial Superfund site.
Analytical data obtained in conducting the RI, and in subseguent
sampling events, forms the basis for the taking of an RA at this
Site. Twenty-three Chemicals of Concern were identified at the
Site which constitute a threat to human health and/or the
environment. - These chemicals include volatile organics and heavy

-metals and have been determined to be carcinogenic and/or to pose
the greatest relative risk to humans and the environment.

3. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Sand Creek Industrial site on the National Priorities
List set forth at 40 C.F.R. Part 200, Appendix B, by publication
in the Federal Register in December, 1982.

4. EPRA has divided the Sand Creek Industrial site into OUs
for the purposes of response. The OUs which are the subject of
this Order are 0U3 and QUs, which pertain to the landfill portion
of the site.

5. From April 1985 to about 1988, EPA undertook an RI/FS
for the Site, pursuant to CERCLA and the National 0il and
Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part
300 (NCP). A supplemental RI and FS was prepared to characterize
target compcunds/chemicals at the Site which may have contributed
to ground water contaminaticn by the landfill. This work began
in 1990 and was completed inm 19892. In addition, an QU3 RI and
Focused FS were completed Dy March, 1993. The U3 RI and Focused
PS were deemed necessary due to the results of sampling events
conducted prior to 1993,

6. 'In accordance with Section 117 of CERCLA, 42 U.S5.C. §
9617, EPA issued the Proposed Plan for 0OU3 and 0U6 on March 19,
1993. The proposed plan, along with the Focused Feasibility
Study, results from the RI and information on the selected RA
wera all made available to the 'public for comment through the
Administrative Record.

7. EPA's RA decigion for QU3 and CU6 is embodied in a
Record of Decision (ROD), executed on June 30, 1993. The ROD is
supported by an Administrative Record that contains the documents
and information upon which EPA based the selection of the RA.

8, Analytical results from investigations conducted at the
Site indicate the presence of several veolatile organic compounds
in the surface and ground water, including 1,1 dichlorcethane
(1,1-DCA), 1,2 transdichloroethene (1,2 trans-DCE), 1,1,1-
trichloroethane (1,1,1-TCA) and 1,1l-dichloroethene (1;1-DCE).
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Inorganic compounds that have been detected at concentrations,
elevated above background levels include arsenic, cadmium, nickel
and ‘zinc, The presence of these volatile organic compounds and
heavy metals constitute a release and/or threatened releage of a
hazardous substances at the Site. (See the Site Wide 1988 RI and
RI/FS for OU3 from 15%2 for further information).

9. Potential release mechanisms asscciated with the Site
include leaching of chemicals in refuse and their subseguent
movement into the ground water and volatilization of landfill
gases. Trangport processes at the Site include ground water flow
and withdrawal, ground water discharge to surface water and
dispersion of volatile organics from the Site. Primary exposure
pathways at the Site include inhalation of ambient air for local
residents, nearby workers, and the schools nearest the Site.
Dermal exposure is also a risk through human contact with surface
water. Environmental receptors, which include plants and
wildlife, risk exposure to the contaminants of concern at the
Site through contact with surface water. There 1s currently
limited use of ground water for crop irrigation and livestock
watering in areas around the Site and the South Adams County
Water and Sanitation Disgtrict considers the ground water beneath
the landfill a potential drinking water source. (See the 0U3
" Baseline Risk Agsessment for further information.)

10. The selected remedy will reduce site risks to
potentially exposed populations and the environment through
control of landfill gases and exposure to contaminated ground
water aad by restricting contact with the landfill. A complete
descripuion of the remedy can be found in the ROD attached hereto
as Exhibit 1.

1. Landfilifs], Inc. operated a landfill operation at the
Site from approximately 1966 until 1974. Landfillis], Inc. was
originally incorporated on February 3, 1%266. On November 8,
1968, the corporate name was changed to Landfill, Inc. Browning-
Ferris Industries, Inc. (BFI) was incorporated in October, 1970
as a successor to Browning-Ferris Machinery Company, Inc., which
was incorporated in Octcber 1949. Landfill, Inc. is a subsidiary
of Browning-Ferris Industries, Inc. Respondent, BFI, is now the
owner of a portion of the Site and is the corporate successor to
the prior owner and operator of the facility.

Chicago, Burlington & Quincy Raillroad Company (CBORR)
obtained real property ownerzhip of the western portion of the
landfill on May 14, 1948. In March of 1969, CBQRR leased its
property to the operator of the Site, Landfill, Inc., for the
purpode cf expanding landfill operations. Chicago, Burlington &
Quincy Raillroad merged with Burlington Northern Railroad, Inc. on
March 2, 1970. Burlington Northern Railroad Company (BNRC) is a
wholly owned subgidiary of Burlington Northern, Inc. Respondent
Burlington Northern Railroad Company is a current land owner at
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the Site, and was through its predecessor CBQRR, an owner of real
nroperty at the Site during the time of disposal. The
Respondent, BNRC, is now the owner of a portion of the Site and
is the corporate successor to a prior owner of the Site.

III. CONCLUSICONS OF LAW AND DETERMINATIONS

12. Based on the preceding Findings of Fact and the
administrative record for the Site, EPA has made the following
conclugions of law and determinationg:

a. The Site is a "facility” as defined in gection.
101(9) of CERCLA, 42 U.S.C. § 9601(9)};

b. Respondents are "persong" as defined in section
101 (21) of CERCLA, 42 U.S.C. § %601(21);

c. Respondents are liable parties under sections 104
and 107 of CERCLA, 42 U.S.C. §B§ 9604 and 9607, and
are subject to thig Order under section 106{a) of
CERCLA, 42 U.S.C. § 9606(a);

4. Substances found at the Site are "hazardous
substances" as defined in gsection 101(14) of
CERCLA, 42 U.5.C. § 9601(14);

a. The presence of hazardous substances at the Site
and the past, present, or potential future
migration of hazardous substances described in
Section ITI of this Order constitutes an actual or
threatened "releagse” as defined in section 101(22)
of CERCLA, 42 U.S.C. § 9601(22);

£. The actual or threatened release of one or more
hazardcus substances from the facility may present
an imminent and substantial endangerment to public
health or welfare or the enviroament; and

g. The actions required by this Order are necessary
to protect the public health and welfare and the
environment.

h, Respondents are qualified to perform the action

required under this Order.
IVv. NOTICE TO THE STATE

13. EPA has notified the state of Colorado (State) of this
action pursuant to Section 106 (a) of CERCLA, 42 U.S.C. § 5606(a),
and provided for State invelvement in the initiation,
develcopment, and selection of the Remedial Action in accordance
with section 121(f} of CERCLA, 42 U.S.C. § 9621(£). EPA is the
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IV. HNOTICE TO THE STATE

13. EPA has notified the stare of Colorado (State} of this
action pursuant to Section 106(a) of CERCLA, 42 U.S8.C. § Se06(a),
and provided for State involvement in the initiation,
development, and selection of the Remedial Action in accordance
with section 121(f) of CERCLA, 42 U.S.C. § 9621(f). EPA is the
lead agency for coordinating, overseeing, and enfercing the
regponse action required by thisg Order,

V. QRDER

14. Respondents are hereby ordered, jointly and severally
to comply with this Order, including but not limited to, all
attachments to this Order and all documents incoxrporated by
reference into this Order. -

VI. DEFPINITIONS

15. Unless ctherwise expressly provided herein, terms Used
in this Order which are defined in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned to them
in CERCLA ox such regulaticns. Whenever terms listed below are
used in this Order or in the documents attached to this Crder or
incorporated by reference into this Order, the following .
definitions shall apply:

"Contractor" means any persen, including the contractors,
sul- contractors, consultants, or agents retained or hired by
Respondents to undertake any work under this Crder.

"Day" meansg calendar day. In computing any period of
time under this Order, where the last day would £all on
a Saturday, Sunday, or federal holiday, the period
shall run until the end of the next working day. Time
will be computed in accordance with Rule 6 of the
Federzal Rules of Civil Procedure, unlesg otherwise
specified.

"Deliverable" means any written product, including but not
limited to, plans, reports, memoranda, data, and other
documents that Respondents must submit to EPA under this

© Order.

"WCP" means the National 0il and Hazardougs Substances
Pollution Contingency Plan promulgated under Section 105 of
CERCLA, 42 U.S.C. § 9605, and codified at 40 C.F.R. Part
300, including any amendments thereto.

"Cperable Unit" or "OU" means the 48th and Holly landfill
peortion of the Sand Creek Industrial Superfund site.



"Operation and Malntenance" or "O&M" means all activities
required under the COperation and Maintenance Plan develcoped
by Resgpondents pursuant to this Order and approved by EPA.

"Order" means this Order, the exhibits attached to this
Order, the EPA-approved work plan, and all documents
incorporated into this Order by reference or according to
the procedures set forth herein.

"Performance Standards" means those cleanup standards,
standards of control, and other substantive reguirements,
criteria or limitations, identified in the Record of
Decision and Statement of Work that the Remedial Action and
other work performed under this Order must attain and
maintain.

"Raecord of Decision" or "ROD" means the EPA Reccrd of
Decision for QU3 and QUs of the Sand Creek site, signed on
June 30, 1953, by the Regional Administrator, EPA Region
VIII, and all attachments thereto. '

rrRemedial Action™ or "RA" means thosge activities, except for
operation and maintenance, to be undertaken by Respondents
to implement the final plans and specifications submitted by
Regnondents pursuant to the work plan approved by EPA,
inciuding any additional activities reguired under Sections
X, ¥T, ¥XITI, XIII, and XIV of this Qrder.

"Remedial Design" or YRD" means those activities to be
undertaken by Respondents to develop the final plans and
specifications for the Remedial Action pursuant to the work
plan.

"Regponge Costs” means all costs, including direct costs,
indirect costs, and accrued interest incurred by the United
States to perform or support responsge actions at the Site.
Responsge costs include, but are not limited to, the costs of
overseeing the work, such as the costs of reviewing oxr
developing plans, reports, and other items pursuant to this
Order, and costs associated with verifying the work.

"Regpondents” means Browning-Ferris Industries (BFI) and
Burlington Northern Railrcad (BNR).

"Statement of Work" or "SOW" means the statement of work
attached hereto ag Exhibit 2 and incorporated herein by
reference.

"gite" means the 48th and Holly landfill portion of the Sand
Creek Industrial Superfund Site, OU3 and 0QU§, encompassing
approximately 150 acres in Adams county, near 48th and Holly
in Commerce City, Adams county Colorado. The Site is
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bordered on the North by East 52nd Avenue, on the South by
East 48th Avenue, on the West by Dahlia Street, and on the
East by the intersection of the railrocad right-of-way and
East 48th Avenue, approximately one-quarter mile east of Ivy
Street.

"Work” meansg all activities Resgpondents are required to
perform under this Order, including Remedial Design,
Remedial Action, operation and maintenance, and any other
activities necegsary to fulfill the regquirements of this
Order.

VII. NOTICE QOF INTENT TQ COMPLY

16. Respondents shall provide, not later than five (5) days
after the effective date of this Order, written notice to the EPA
Remedial Project Manager and the EPA Enforcement Section Chief
stating whether they will comply with this Order. If Respondents
do not unegquivocally commit to perform the RD and RA as provided
by this Order, they shall be deemed to have violated this Order
and to have failed or refused to comply with this Order.
Respondents’ written notice shall describe, based on facts that
exist on or prior to the effective date of this Crder, any
"sufficient cause" defenses asserted by Respondents under
gections 106(b) and 107(c) (3) of CERCLA, 42 U.S.C. 8§ %8606(b) and
8607{c) {(1). The absence of a response by EPA to the notice
required by this paragraph shall not be deemed te be acceptance
of Resgspondents' agsertions.

VIII. PARTIES BOUND

17. This Ordexr shall apply to and be binding upon
Burlington Northern, a Delaware corporation and Browning-Ferris
of Colorado, Inc., a Texas corporation (parent of Landfill,
Inc.). and their reupective directors, officers, employees,
agents, successors, and assigng. Respondents are jointly and
severally responsible for carrying out all activities required by
this Order. No change in the ownership, corporate status, or
other control of any Respondent shall alter any of the
Respondents' responsibilities under this Oxder.

18. During the pericd in which this Order is in effect,
Respondents shall provide a copy of this Order to any prospective
owners or guccessors bhefore a contrelling interest in
Regpondents! agsets, property rights, or stock is transferred to
the prospective owner or successor. Respondents ghall provide a
copy of this Order to each contractor and laboratory retained to
perform any work under thig Order, within five (5) days after the
effective date of this Order or on the date such services are
retained, whichever date occurs later. Respondents shall also
provide a copy of this Order to each person representing any
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Respondent with respect to the work and shall condition all
contracts and subcontracts entered into hereunder upon
performance of the work in conformity with this Order. Each
contractor retained to perform work shall be deemed to be related
by contract to Respondents within the meaning of Section

107(b) (3} of CERCLA, 42 U.S.C. § 9607(b) (3). Notwithstanding the
terms of any contract, Respondents are responsible for compliance
with this Crder and for ensuring that their centractors comply
with this Order, and perform any work in accordance with this
Oxder.

19. Within fourteen (14) days after the effective date of
this Order each Respondent that owns real property comprising all
or part of the Site shall record a copy or copies of this Crder
in the appropriate governmental office where land ownership and
transfer records are filed or recorded, and ghall ensure, if
possibkble, that the recording of thig Order is indexed to the
titles of each and every property at the Site so as to provide
- notice to third parties of the issuance and terms of this Order
with respect to those properties. Regpondents shall, within 21
days after the effective date of this Ordex, send notice of such
recording and indexing to EPA,.

20. Not later than 30 days prior to any transfer of any
real property interest in any property included within the Site,
Resgpoundents shall submit a true and correct copy of the transfer
document (s) to EPA, and shall identify the transferee by name and
principal business address and effective date of the transfer.

IX. WORK TO BE PERFORMED

21, Respondents shall plan, implement, perform, and
complete all actions required by this Order in accordance with
the standards, criteria, specifications, requiremernts, and
schedule set forth herein. All work under this Orxder is subject
- to cversmgh* by and the prior approval of EPA. Undertaklng any
on-gite physical activity without prior approval of EPA is a
violation of this Order.

22, All work shall be conducted and completed in accordance
with CERCLA, the NCP, pertinent EPA guidance, and any amendments
thereto which become effective prior to the date of completicn of
work under this Order. Respondents shall be responsible for
identifying and using other guidelines, policies, procedures, and
information that may be appropriate for performing work.

23. All work shall be congistent with the ROD and the
Performance Standards set forth in the ROD and the SOW, including
all Applicable or Relevant and Appropriate Requirements (ARARS).
Notwithstanding any action by EPA, Resgpondents remain £ully
regponsible for achievement of the Performance Standards.

Nothing in this Order, nor in EPA's approval of any document
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prepared by EPA under this Order, shall be deemed to constitute a
warranty or representation of any kind by EPA that full
performance of the RD or RA will achieve Performance Standards.
Respondents' compliance with such approved documents does not
foreclose EPA from seeking additional work to achieve Performance
Standards.

24. Respondents shall employ sound scientific, engineering,
and construction practices in performing work under this Order,
All tasks shall be under the direction and supervision of
qualified personnel with experience in the types of tasks
required for implementation of the work.

25. All work shall be under the direction and supervision
of a qualified project manager. Within seven (7) days after the
effective date of this Order, Respondents ‘shall notify EPA in
writing of the name, address, telephone number, and
qualifications of the project manager and the identity and
gualifications of the primary support entities, staff, and
contractors proposed to be used in carrying out work under this
Order. If at any time Respondents propose to use a different
project manager, support entities, staff, or contractors,
Respondentg shall notify EPA and provide similar information at
least fourteen (14) days before such persons perform any work
under this Order.

26. EPA will review Respondents' selection of and changes
in project manager, support entities, staff, or contractors
according to the terms of this Section and Section XIV of this
Order. If EPA disapproves of the selecticn of a project manager,
support entities, staff, or contractors, Respondents shall submit
to EPA within fourteen (14) days after receipt of EPA's
disapproval, a list of project managers, support entities, staff,
or contractors that would be acceptable to Respondents, EPA will
thereafter provide written notice to Respondents of the names
that are acceptable to EPA. Respondents may then select any
approved name or names from that list and shall notify EPA of
their selection(s) within fourteen (14} days of receipt of EPA's
written notice.

27. Regpondents shall, no later than five (5) days priocr to
any off-site shipment of hazardous substances from the Site to an
cut-of-gtate waste management facility, provide written
notification of such shipment of hazardous substances to the
appropriate state environmental official in the receiving state
and to EPA. However, the notification of shipments shall not
apply to any off-site shipments when the total volume of all
ghipments from the Site to the state will not exceed ten {10)
cubic yards.
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a. The notification shall be in writing, and shall
include the following information: (1) the name
and location of the facility to which hazardous
substances are to be shipped; (2} the type and
quantity of hazardous substances tc be shipped;
(3} the expected schedule for the shipment of the
hazardous subgtances; and (4) the method of
transportation. Respondents shall notify EPA and
the receiving state of major changes in the
shipment plan, such as a decision to ship the
hazardous substances to another facility within
the same state or to a facility in another state.

b. The identity of the receiving facility will be
determined by Respondents at the earliest posgible
time. Respondents shall provide all relevant
information, including the information noted
above, as soon asg practicable after a decision is
reached, but in no event later than the time
specified in this paragraph.

. 28. Respondents shall cooperate with EPA in providing
information regarding the work to the public. If reguested by
EPA, Respondents shall participate in the preparatlon of such
information for distribution to the public and in publlc meetings
which may be held or sponsored by EPA to explain activities at or
relating to the Site.

X. FAILURE TO ATTAIN PERFORMANCE STANDARDS

2%. 1In the event that EPA determines that additional
response activities are necessgary to attain Performance
Standards, EPA may notify Resnondents that additional response
actions are necessary.

30. Unless otherwise stated by EPA, within 30 days of
receipt of notice from EPA that additional response activities
are necessary to meet Performance Standards, Respondents shall
submit for approval by EPA a work plan for the additional
response activities. The plan shall conform to the applicable
requirements of Sections IX, XVI, and XVII of this Order. Upon
EPA's approval of the plan pursuant to Section XIV, Respondents
ghail implement the plan for additicnal response activities in
accordance with the provisions and schedule contained therein.

XI. EPA PERIODIC REVIEW

31. Under Section 121(c) of CERCLA, 42 U.S.C. § 95621(c),
and any applicable regulations, EPA may review the Remedial
Action to assure that the work performed pursuant to this Order
adequately protects human health and the environment.
Respondents shall conduct the studies, investigations, or other
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response actions determined necesgsary by EPA for EPA to conduct
its review. As a result of any review performed under this
paragraph, Respondents may be required to perform additicnal work
cr to modify work previcusly performed.

XII. ADDITIONAL RESPONSE ACTIONS

32. EPA may determine that work, in addition to that
identified in this Order, may be necessary to protect human
health and the environment. If EPA determines that additional
response activities are necessary, EPA may require Respondents to
submit a work plan for additional response activities. EPA may
also require Respondents to modify any plan, design, or other
deliverable required by this Order, including any approved
deliverable.

33. DNot later than 30 days after receiving EPA's notice
that additional response activities are required pursuant to this
Section, Respondents shall submit a work plan for the response
activities to EPA for review and approval. Upon approval by EPA,
the work plan is incorporated into this Order as a recuirement of
. this Order and shall be an enfcrceable part of this Order. Upon
approval of the work plan by EPi, Respondents shall implement the
work plan according to the standards, specifications, and
schedule in this Order and the approved work plan. Respondents
shall notify EPA of their intent to perform such additional
responge activities within geven (7) days after receipt of EPA's
request for additional response activities. .

XIII. ENDANGERMENT AND EMERGENCY RESPONSE

34. In the event of any acticn or occurrence during the
performance of the work which causes or threatens tec cause a
release of a hazardous substance or which may present an
immediate threat to public health or weifare or the environment,
Respondents shall immediately take all appropriate action to
prevent, abate, or minimize the threat, and shall immediately
notify EPA. If the EPA Remedial Project Manager is not
available, Respondents shall notify the EPA Emergency Response
Branch, EPA Region VIII. Respondents shall take such action in
consultation with the EPA Remedial Project Manager and in
accordance with all applicable provisions of law and of this
Order. 1In the event that Respondents fail to take appropriate
response action as required by this Section, and EPA takes action
ingtead, Respondents shall reimburse the United States for all
cogtg of che response action not inconsistent with the NCP.
Respondents ghall pay the response costs in the manner described
in Section XXIT of this Order.
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35. Nothing in the preceding paragraph shall be deemed to
limit any authority of the United States to take, direct, or
order any action to protect human health and the environment or
to prevent, abate, or minimize an actual cr threatened releage of
hazardous substances on, at, or from the Site.

XIV. EPA REVIEW QF DELIVERABLES

36. After review of any deliverable which must be submitted
for review and approval pursuant to this Order, EPA may: {(a)
approve the submission, (b) approve the submission with its cwn
medifications, (¢) disapprove the submission and direct
Regpondents to re-submit the document after incorporating EPA's
comments, or (d) disapprove the submission and assume
regponsibility for performing all or any part of the response
action. As ugsed in this Order, the terms "approval by EPA," "EPA
approval,® or similar term means the action described in phrases
{a) or {b) of this paragraph.

37. In the event of approval or approval with modifications
by EPA, Respondents shall proceed to take any action required by
the deliverable, as approved or modified by EPA,

38. Upon receipt of a notice of disapproval or a regquest
for a modification, Respondents shall, within seven (7} days or
such time as specified by EPA in its notice of disapproval or
request for modification, correct the deficiencies and resubmit
the deliv:rrable for approval. Notwithstanding the notice of -
digapproval, or approval with modification, Responderts shall
proceed, at the direction of EPA, to take any action required by

»

any non-deficient portion of the deliverable.

39. Any faillure of Respondents to cbtain full approval of a
deliverable when required is a violation of this Order. :
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XV. REPORTING REQUIREMENTS

40. Respondentg ghall submit to EPA and the State monthly
preogress reports containing, at a minimum, the following
information:

a. A description of actions taken to comply with this
Order, including plans and actions completed,
during the previcus month;

b. A description of problems encountered and any
anticipated problems, any actual or anticipated
delays, and solutiong devaloped and implemented to
mitigate any problems or delays;

C. Any change orders, nonconformance reports, claims
made, and actions taken to rectify problems;

da. Work plamnned for the next month with schedules
relating such work to the overall project schedule
for RD/RA completion, and;

e. Except for information previously submitted,
copies of inspection logs and results of all
sampling, tests, and other data (including
validated analytical data with supporting
documentation on Contract Laboratory Program Form
I's or in a similar format) received or produced
by Respondents during the course of work during
the previous month.

These reports shall be submitted on or before the 10th day of
- each month f£rom the effective date of the Order and each month
thereafrer until EPA determines that reports are no longer
raquired.

41. During construction, Respondents shall prepare daily
and weekly reports on construction activities discussing, at a
- minimum, the daily activities, field adjustments, change orders,
summaries of problems and actions to rectify problems, and such
information as is customary in the industry. The daily reports
and the weekly report shall be compiled and delivered to EPA and
the State each week on the day specified by the EPA Remedial
Project Manager.

42. Respondents shall prepare and submit to EPA and the
State O&M reports that include, at a minimum, the following
elements:

a. A description of 0&M activities performed during
the reporting period;
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b. A description of the performance of each component
of the Remedial Action reguiring 0&M, including a
summary of any monitoring data demonstrating the
performance of the remedy and its effectiveness in
meeting Performance Standards;

c. A description and summary of the results of all
monitoring performed in connection with the
remedy;

d. A statistical evaluation of the monitoring data

and a2 conclugion ag to whether the results exceed
appropriate criteria, and whether any exceedances
necesgitate the implementation of contingency
measures;

e. Identification of any problems or potential
problems and a description of all steps taken or
to be taken to rectify the problems;

£. An appendix containing all validated data and
supporting documentation on Contract Laboratory
Program Form I's or in a similar format collected
during the reporting pericd and not previously
submitted; and

g. Copies of any O&M training materials and a record
of employver attendance at training sessions.

0&M reports shall be submitted semi-annually on or before the
10th day of June and December and continuing until EPA notifies
Respondents that the freguency cof reporting may be reduced.

43. Respondents shall prepare and submit the periodic
review reports described in the S30W. These reports shall ke due,
at a minimom, on January 1, 1995, and on the same date every five
vears thereafter.

ZVI. QUALITY ASSURANCE, SAMPLING, AND DATE ANALYSIS

44 . Respondents shall ensure that work performed, samples
taken, and analyses conducted conform to the requirements of this
Order and the EPA-approved sampling and analysis plan.
Respondents will ensure that their field personnel are properly
trained in the use of fileld equipment and chain-of-custody
procedures.
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45. To provide guality assurance and maintain guality
control, Respondents shall:

a. Use only laboratories which have a documented
Quality Assurance Program that complies with EPA
guidance document QAMS-005/80;

b. Ensure that any laboratory used performs analyses
according teo a method or methods deemed
satisfactory by EPA and submits all protocols to
be used for analyses to EPA at least 30 days
before beginning analysis;

c. Ensure that EPA personnel or authorized
representatives are allowed access to the
laboratory and perscnnel used by Respondents for
analyseg; and :

d. Upon EPA request, have such laboratories analyze
samples submitted by EPA for gquality-assurance g+
monitoring.

46. Respondents shall notify EPA in writing not less than
fourteen (14) days prior to any sample collection activity. At
the reguest of EPA, Respondents shall allow split or duplicate
samples to be taken by EPA or its authorized representatives of
any sasples collected by Respondents with regard to the Site or
pursuant to the implementation of this Order. In addition, EPA
and/or its authorized rep:esentatives shall have the right to
take any other sampiles that EPA deems necessary.

XVII. COMPLIANCE WITE APPLICABLE LAWS

47. All work shall be performed in accordance with the
requirements of all federal and State laws and regulations.
Except as provided in section 121(e) of CERCLA, 42 U.S.C. §

9621 (e}, and the NCP, no permit shall be regquired for any portion
of the work conducted entirely on-site. Where any portion of the
work requires a federal or State permit or approval, Respondents
shall submit timely and complete applications and take all other
actions necessary to obtain and to comply with all such permits
or approvals.

48, This Order is not, and shall not be construed to be, a

permit issued pursuant to any federal or State statute or
requlation.
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49, All materials removed from the Site shall be disposed
of or treated at a facility approved by EPA and in accordance
with Section 121 (d) (3) of CERCLA, 42 U.S.C. § 9621(d) (3); with
EPA's "Revised Off-site Policy," OSWER Directive 9834.11
(Nov. 13, 1987); and with all cther applicable federal, State,
and local requirements.

XVIIT. REMEDTIAL PROJECT MANAGER AND ENFORCEMENT SECTIQON CHIEF

50. The EPA Remedial Project Manager is:

Erna Acheson, 8HWM-SR

EPA Region VIIT

999 18th Street, Suite 500
Denver, Colorado .80202-2405
(303) 294-1871

Thae Enforcement Section Chief is:
Elisabeth Evans

Enforcement Secticn Chief B8HWM-SR
EPA Region VIII

999 18th Street, Su.te 500
Denver, Colorado 80202-2405

EPA mav change its Remedial Project Manager at any time and will
inform Respondents of such & change.

51. The EPA Remedial. Project Manager shall have the
authority lawfully vested in a Remedial Project Manager and On-
Scene Coordinator by the NCP. The EPA Remedial Project Manager
shall have authority, consistent with the NCP, to halt any work
required by this Order, and to take any necessary response
action.

52. BAll communications, whether written or oral, from
Respondents to EPA shall be directed from Respondents' project
manager to the EPA Remedial Project Manager. Respondents shail
submit to EPA three copies of all documents, including plans,
reports, and other correspondence, which are developed pursuant
to thig Order, and shall hand-deliver or send these documents by
certified mail, return receipt requested, or overnight mail.

XIX, ACCESS AND DATA/DOCUMENT AVAILABILITY

53. Respondents shall allow EPA and its authorized
representativas to enter and move freely about any and all
property owned or controlled by Respondents at the Site and off-
gite areas subject to or affected by the work under this Order or
where documents required to be prepared or maintained by this
Order are located, for the purpoges of inspecting conditions,
activities, the results of activities, records, operating logs,
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and contracts related to the Site or Respondents and their
representatives or contractors pursuant to this Order; reviewing
the progress of Respondents in carrying out the terms of this
Order; conducting tests ags EPA or its authorized representatives
deem necessary; uging a camera, sound recording device or other
documentary type equipment; and verifying the data submitted to
EPA by Respondents. Respondents shall allow EPA and its
authorized representatives tec enter the Site, to inspect and copy
all records, files, photographs, documents, sampling and
monitoring data, and other writings related to work undertaken in
carrying out this Order. Nothing herein shall be interpreted as
limiting or affecting EPA's right of entry or inspection
authority under federal law.

54, If the Site, any off-8Site area that is to be used for
access, property where documents required to be prepared or
maintained by this Ordexr are located, or cother property subject
to or affected by the RD or RA, is owned in whole or in part by
parties other than those bound by this Order, Respondents will
obtain, or use their best efforts tc obtain, Site access
agreements from the present owner(s) within 30 days of the
effective date of this Order.

a. Regpondents' best efforts shall include providing
reasonable compensation to any off-Site property
OWner.

b. Access agreements shall provide access for EPA and

its authorized representatives and Respondents and
their contractors and shall specify that
Respondents are not EPA's representatives with
respect to the Site or Site activities.

c. Copies of gsuch agreements shall be provided tc EPA
prior to Regpondents' initiation cof field
activities. If access agreements are not obtained
within the time referenced above, Respondents
shall immediately notify EPA of its failure to
obtain access.

Subject to the United States' non-reviewable discretion, EPA may
uge its legal authorities to obtain access for Respondents, may
perform responge actions with EPA contractors, or may terminate
the Order if Resgpondents cannot obtain access agreements.
Regpondents shall reimburse EPA, pursuant to Section XXII of this
Order, for all response costs (including attorney fees) incurred
by the United States to obtain access for Respondents. If EPA
performg tasks or activities with contractors and dces not
terminate the Order, Respondents shall perform all cther
activities not requiring access to that property, and shall
reimburge EPA, pursuant to Section XXII of this Order, for all
costs incurred in performing such activities. Respondents shall
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integrate the results of any such tasks undertaken by EPA into
the work they perform under this Order.

55, Respondents shall provide to EPA, upon request, copies
of all dccuments and information within their possession and/or
control or that of their contractors relating to activities at
the Site or to the implementation of this Order, including but
not limited to, sampling, analysis, chain-of-custody records,
manifests, trucking logs, receipts, reports, sample traffic
routing, correspondence, or other documents or information
related to the work. Respcndents shall also make available to
EPA for purposes of investigation, information gathering, or
testimony, their employees, agents, or representatives with
knowledge of relevant facts concerning the performance of the
work.

56. Respondents may assert a claim of business
confidentiality covering part or all of the information submitted
to EPA pursuant to the terms of this Order under 40 C.F.R. g
2.203, provided such claim is not inconsistent with Section
104 (e) {7) of CERCLA, 42 U.S.C. § 9604 (e) (7), or other provisions
of law. Thisg claim shall be asserted in the manner described by
40 C.F.R. § 2.203(b) and substentiated by Respondents at the time
the claim is made. Information determined to be confidential by
EPA will be given the protection specified in 40 C.F.R. Part 2.
If no such claim accompanies the information when it is submitted
to EPA, it may be made available to the public by EPA without
further notice to Respondents.

XX. RECORD PRESERVATION

57. For a period of 10 years after work is completed under
this order, each Respondent shall preserve and retain all records
and documents in its possession or control and in the possession
or control of its contractors, on and after the date of signature
of this Order, that relate in any manner tc the Site,
Respondents' potential liability under CERCLA, or performance of
work under thig Order. At the conclugion of this document-
retention period, Respondents shall notify the United States at
least 90 days prior to the destruction of any such records or
documents, and upon request by the United States, Respondents
shall deliver any such records or documents to EPA at no cost to
EPA.

¥¥XI. ASSURANCE OF ABILITY TO COMPLETE WORK

58. Respondents shall demonstrate their ability to complete
the work required by this Order and to pay all claims that arise
from the performance of the work by obtaining and presenting to
EPA, within 30 days after EPA approval of the work plan one of
the following: (1) a performance bond; (2} a letter of credit in
the amount of 7.5 million dollars; (3) a guarantee by a third
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party; or {4) internal financial information to allcw EPA to
determine that Respondents have sufficient assets available to
perform the work. Respondents shall demonstrate financial
agsurance in an amount no less than the egtimate of cost for the
RD and RA contained in the ROD. If Respondents seek to
demonstrate ability to complete the RA by means cf internal
financial information, or by guarantee of a third party, they
shall re-submit such information annually, on the anniversary of
the efifective date of this Order. If EPA determines that such
financial information is inadequate, Respondents shall, within 30
days after receipt of EPA's notice of determination, cobtain and
present to EPA for approval one of the other three forms of
financial assurance listed above.

59. At least seven {(7) days prior to commencing any
physical on-Site activity at the Site pursuant to this Order,
Respondents shall submit to EPA a certificatioa that Respondents
or their contractors have adequate insurance coverage or have
indemnification for liabilities for injuries or damages to
persons -or property which may result from the activities to be
conducted by or on behalf of Respcndents pursuant to this Order.
Regspondents shall ensure that such insurance or indemnification
is maintained for the duration of the work required by this
Order. . '

XXII. RETMBUKSEMENT OF RESPONSE COSTS

60. Respondents shall reimburse EPA, upon written demand,
for all response costs incurred by the United States in
connection with this Order. EPA may submit to Respondents on a
periodic basis an accounting of such costg. The accounting shall
congist of a cogt summary. Within 30 days of receipt of each EPA
accounting, Respondents shall remit a certified or cashier's
check for the amount set forth in the accounting, plus interest.
Interest shall accrue from the later of the date that payment of
a specified amount is demanded in writing or the date of the
expenditure, The interest rate is the rate established by the
Department of the Treasury pursuant to 31 U.S5.C. § 3717 and 4
C.F.R. § 102.13. :

€1. Checks shall be made payable to the "Hazardous
Substance Superfund” and shall be ferwarded to:

Mellon Bank

EPA Region VIIIX

Attn: Superfund Accounting
Pogt QOffice Box 36085SM
pittsburgh, Pennsylvania 15251

or other such address as EPA may designate in writing, with a
copy simultaneously gent to:
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EPA Cost Recovery Program Manager
Superfund Enforcement Section (8HWM-SR)
U.5. Environmental Protecticn Agency
999 18th Street, Suite 500

Denver, Colorado B80202-2466

Payments must be designated as "Response Costsg-Sand Creek Site,
OU3 and OU6 and include the payor's name and address, the Site
identification number 14, and the docket number of this Order.
Respondent shall send copies of each transmittal letter and check
to the EPA Remedial Project Manager at the time of payment.

XXIII. UNITED STATES NOT LIABLE

€2. The United States, by issuance of this Order, assumes
no liability for any injuries or damages Lo persons or property
resulting from acts or omissions by Respondents, oOr their
directors, officers, employees, agents, representatives,
successors, assigns, contractors, or consultants in carrying 'out
any action or activity pursuant to this Order. Neither EPA nor
the United States may be deemed to be a party to any contract
entered into by Respondents or their directors, officers,
employees, agents, Successors, asgigns, contractors, oOr

consultants in carrying out any action ox activity pursuant to
this Order.

63. Respondents shall save and hold harmless the United
States and its officials, agents, employees, contractors,
subcontractors, or represencatives for or from any and all claims
or causes of action or other costs incurred by the United States,
including but not limited to, attorneys fees and other expenses
of litigation and settlement arising from or on account of acts
or omissions of Respondents, their officers, directors,
employees, agents, contractors, subcontractors, and any persons
acting on their behalf ox under their control, in carrying ocut
activities pursuant to this Order, including any claimz arising
from any designaticn of Respondents as EPA'S authorized
representative (s} under section 104(e) of CERCLA, 42 U.8.C. §
9604 (e} .

XZIV. ENFORCEMENT AND RESERVATIONS

64. EPA reserves the right to bring an action against
Respondents under Section 107 of CERCLA, 42 U.S.C. § 9607, for
recovery of any regponse Costs incurred by the United States
related to the Site and not reimbursed by Respondents. This
reservation shall include but not be limited to past costs,
direct costs, indirect costs, the costsg of oversight, the costs
of compiling the cost documentation to support the oversight cost
demand, ag well as accrued interest as provided in § 107(a) of
CERCLA, 42 11.8.C. § 9607(a).
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65. Notwithstanding any other proviszion of this Order, at
any time during the response action, EPA may perform its own
studies, complete the response action (or any poertion of the
regponse action) as provided in CERCLA and the NCP, and sgeek
reimbursement from Respondents for its costs, or seek any other
appropriate relief.

66. Nothing in this Order shall preclude EPA from taking
any additional enforcement actions, including meodification of
this Order or issuance of additional Orders, and/or additicnal
Remedizl or Removal actions as EPA may deem necessary, or from
requiring Respondents in the future to perform additional
activities pursuant to CERCLA or any other applicable law.

67. Notwithstanding any provision of this Order, the United
States hereby retains all of its information gathering,
inspection, and enforcement authorities and rights under CERCLA,
RCRA and any other applicable statutes or regulations.

68. Respondents shall be subject to civil penalties under
Section 106 (b) of CERCLA, 42 U.S.C. § 9606 (b), of not more than
525,000 for each day in which Respondents willfully violate, or
fail or refuse to comply with *his Order without sufficient
cause. In additicn, failure to provide response action properly
under this Ordexr, or any portion hereof, without sufficient
cause, may result in liability under § 107(c) (3) of CERCLA, 42
U.S.C. § 2607(¢) (3), for punitive damages in an amount at least
egual tc. and not more than three times the amount of any costs
incurred by the Fund as a result of such failure tc take proper
action.

69. Nothing in this Order shall constitute or be construed
as a release from any claim, cause of action or demand in law or
equity against any person for any liability it may have arising
out of or relating in any way to the Site,

70. If a court igsues an order that invalidates any
provision of this Order or finds that Respondents have sufficient
cauge not to comply with one or more provisions of this Order,
Respondents shall remain bound to comply with all provisions of
this Order not invalidated by the court's order.

XXV. EFFECTIVE DATE ANP COMPUTATION OF TIME
71. This Order shall be effective 10 days after the Order

is gigned. All times for performance of ordered activities shall
be calculated from this effective date.
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XXVI. QOPPORTUNITY TO CONFER

72. Respondents may, within ten (10) days after the date
this Order is signed, request a conference with EPA to discuss
this Order. The conference shall be limited to discussion of
igsues involving the implementation of the response actions
required by this Order and the extent to which Respondents
intends to comply with this Order. This conference ig not an
evidentiary hearing, and does not constitute a proceeding to
challenge this Order. It does not give Responcdents a right to
geek review of thisg Order, or to seek resolution of potential
liability, and no official stenographic record of the conference
will be made. At any conference held pursuant to Respondents'
request, Respondents may appear in person or by an attorney or
other representative.

73. Requests for a conference must be by telephone followed
by written confirmation mailed that day to:

William Clemmens, 80RC
Assistant Regional Counsel
EPA Region VIIT

959 18th Street, Suitz 500
Denver, Colorado 80202-2405
{303) 294-7587
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IT IS SO ORDBFRED

BY: e ‘2’7’/%4«7 / |

Robert L. Duprey’, ir%f
Hazardous Wa anagefent Division
U.S. EnviroAfmental Protection Agency

DATE: " A‘:/{//}fé/

© AN 31 1984

EFFECTIVE DATE:
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g

CERTIFICATE OF SERVICE

I, , hereby certify that being
a person 18 years of age or older, I have delivered (an original)
{a copy) of the attached

Name of Document

{check one) { Yin person
( Vby registered mail
( Yby other method
by leaving/mailing a copy of the document at the principal
place of business of the party to be served, which is

on r 1883,

Signature

Name

Title
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